AGREEMENT NO. PS-___
BETWEEN
CHILDREN AND FAMILIES COMMISSION OF ORANGE COUNTY
AND
[PROFESSIONAL]
This AGREEMENT (“Agreement”), entered into as of the [day] day of [month], 2023 (“Date of Agreement”), is by and between the CHILDREN AND FAMILIES COMMISSION OF ORANGE COUNTY, a public body and legal public entity (“COMMISSION”), and [Professional’s name], a [describe business entity type] (“PROFESSIONAL”). This Agreement shall be administered by the President/CEO of COMMISSION or his or her authorized designee (“ADMINISTRATOR”).
RECITALS
A. In order to facilitate the creation and implementation of an integrated, comprehensive, and collaborative system of information and services to enhance optimal early childhood development, the legislature adopted legislation set forth in the California Children and Families Act of 1998, Health and Safety Code Paragraph 130100, et seq. (as amended, the “Act”) implementing the Children and Families First Initiative passed by the California electorate in November of 1998, establishing the California Children and Families Commission (“First 5 California”), and providing for establishment in each county of Children and Families Commissions, including COMMISSION.
B. COMMISSION is a publicly-funded organization that is responsible for allocating public funds to support the advancement and sustainability of a countywide early childhood development system.  COMMISSION’s core business is to invest in systems of care and innovation to improve outcomes for children in Orange County by ensuring the proper, effective, and efficient use of public funds in these areas and to utilize subject matter experts to identify and implement strategies in early childhood health, education, and development programs. 
C. COMMISSION adopted its Strategic Plan to define how funds authorized under the Act should best be used to meet the critical needs of Orange County’s children prenatal through five years of age as codified in the Act, which plan has been amended and as may be further amended, updated, or revised after the Date of Agreement (“Strategic Plan”).
D. On [date], [describe Commission action, President/CEO authority, or other authorization to enter into agreement].
E. COMMISSION desires to engage PROFESSIONAL, and PROFESSIONAL desires to accept the engagement, to perform certain technical, consulting, and professional services as set forth in the Scope of Services, attached as Exhibit B and fully incorporated by this reference, and to carry out the performance obligations promoting the purposes of the Act and the Strategic Plan on the terms and conditions set forth in this Agreement (“Professional Services” or “Services”).
F. PROFESSIONAL represents and maintains that it is uniquely qualified by virtue of its experience, training, education, reputation, and expertise to provide these Professional Services to COMMISSION and has agreed to provide such Professional Services as provided herein.  COMMISSION does not have the personnel or specialized technical expertise able to perform the Professional Services contracted for herein.

NOW, THEREFORE, based on the Recitals, which are a substantive part of this Agreement, and agreed mutual consideration, COMMISSION and PROFESSIONAL agree as follows:
[bookmark: _Toc133594446]TERM OF AGREEMENT.  The term of this Agreement shall commence on [date] and terminate on [date] (“Term”), unless earlier terminated pursuant to the provisions of Paragraph 20 of this Agreement.  PROFESSIONAL and ADMINISTRATOR may mutually agree in writing to extend the term of this Agreement, provided that COMMISSION’s Maximum Payment Obligation in this Agreement does not increase as a result.
ALTERATION OF TERMS  
This Agreement, together with and including any Exhibits, fully express all understandings of the parties and is the total Agreement between the parties as to the subject matter of the Agreement.  No addition to, or alteration of, the terms of this Agreement shall be valid unless made in the form of a written amendment to this Agreement executed by both parties. Notwithstanding the above, PROFESSIONAL and ADMINISTRATOR may mutually agree in writing to make modifications to the activities, tasks, deliverables, performance timeframes, payment intervals, percentage of Initial Payment(s), and the percentage of Retention Amount(s) as specified in this Agreement, including the Exhibits, provided any of the revisions do not alter the overall goals and basic purpose of the Agreement and do not increase COMMISSION’s Maximum Payment Obligation.
The Scope of Services will be subject to a periodic review to determine consistency with the COMMISSION's strategic direction. Changes to level of Services set forth in the Scope of Services may be directed by ADMINISTRATOR to bring the Agreement scope into better alignment with the COMMISSION's evolving strategic direction. These changes may include, but are not limited to, reprioritization of the targeted service population, redirection of resources to provide additional or less intensive Services, and increased focus on sustainability strategies. If PROFESSIONAL is unable to redirect its program to be consistent with this direction, COMMISSION may reduce Services to be provided by PROFESSIONAL under this Agreement.
STATUS OF PROFESSIONAL ‑ INDEPENDENT CONTRACTOR
PROFESSIONAL is, and shall at all times remain, an independent contractor to COMMISSION in providing Professional Services for this Agreement. As a condition to commencing performance of any Professional Services for this Agreement and to be eligible for any compensation for Professional Services rendered, PROFESSIONAL shall execute an Acknowledgment of Independent Contractor Status, Exhibit A, attached hereto and fully incorporated by this reference. PROFESSIONAL is and shall remain wholly responsible for the manner in which it performs the Professional Services required by the terms of this Agreement. Nothing in this Agreement shall be construed as creating the relationship of employer and employee (neither a contract nor regular employee), or principal and agent, between COMMISSION and PROFESSIONAL or any of PROFESSIONAL’s employees, subcontractors, or agents.  PROFESSIONAL assumes exclusive responsibility for the acts of its employees, subcontractors, or agents as they relate to the Services to be provided during the Term of this Agreement and the course and scope of employment of any such employees, subcontractors, or agents. Neither PROFESSIONAL or its officials, officers, agents, employees, or subcontractors shall, in any respect whatsoever, be entitled to any rights or privileges of COMMISSION employees and shall not be considered in any manner to be COMMISSION employees. COMMISSION shall neither have nor exercise any control or direction over the methods by which PROFESSIONAL shall perform its obligations under this Agreement. COMMISSION shall not be responsible or liable for the acts or failure to act, whether intentional or negligent, of any employee, agent, subcontractor, or volunteer of PROFESSIONAL (hereinafter referred to as “personnel”). PROFESSIONAL shall pay all wages, salaries, and other amounts due its employees in connection with this Agreement and shall be responsible for all reports and obligations respecting them, such as social security, income tax withholding, unemployment compensation, workers' compensation, and similar matters. PROFESSIONAL shall indemnify and hold harmless COMMISSION from any liability, damages, costs, and expenses of any nature arising from alleged violations of personnel practices and employment laws. Should any of PROFESSIONAL’s personnel or a state or federal agency allege claims against COMMISSION involving the status of COMMISSION as employer, joint or otherwise, of said personnel, or allegations involving any other independent contractor misclassification issues, PROFESSIONAL shall defend and indemnify COMMISSION in relation to any allegations made and shall reimburse COMMISSION for any costs, including attorneys’ fees, the COMMISSION incurs arising out of such claim or determination, including, but not limited to, any benefits COMMISSION is required to provide, or payroll taxes or workers’ compensation claims it is required to pay, as well as for the payment of any penalties and interest.
PROFESSIONAL DELEGATION AND ASSIGNMENT
Neither this Agreement nor any interest herein nor claim hereunder may be assigned by PROFESSIONAL either voluntarily or by operation of law, nor may all or any part of this Agreement be subcontracted by PROFESSIONAL without the prior written consent of ADMINISTRATOR.  Any attempted assignment in violation of this paragraph shall be ineffective, null and void, and constitute a material breach of this Agreement entitling COMMISSION to any and all remedies at law or in equity, including termination of this Agreement.
INDEMNIFICATION
[bookmark: _Toc133596259]PROFESSIONAL agrees to and shall indemnify, defend with counsel approved in writing by COMMISSION, hold harmless COMMISSION, its Commissioners, officers, agents, and employees from and against all liability, claims, losses, demands, injuries to or death of any person or persons, or damages to property, including but not limited to property of Commissioners, officers, employees, or agents of COMMISSION (together, “Claims”), including defense costs, resulting from court action or in any manner arising out of, pertaining to, related to, or incident to any intentional, malicious, negligent acts, inactions, errors, or omissions of PROFESSIONAL, its officers, employees, agents, or subcontractors in the performance of this Agreement.

[bookmark: _Toc133596264][bookmark: _Toc133596265]INSURANCE.  Without limiting PROFESSIONAL’s liability for indemnification of COMMISSION as set forth in Paragraph 5 above, PROFESSIONAL shall obtain and maintain in effect, during the term of this Agreement, the following insurance coverage and provisions.
Evidence of Coverage.  Prior to commencement of any Professional Services under this Agreement, PROFESSIONAL shall provide on an insurance industry approved form a Certificate of Insurance (COI) certifying that coverage as required in this Paragraph 6 has been obtained and remains in force for the period required by this Agreement.  A certified copy of the policy or policies shall be provided by PROFESSIONAL upon request of ADMINISTRATOR at the address specified in Paragraph 19.  Each policy shall meet the following requirements.
Required Coverage Forms
(a) Commercial General Liability coverage shall be written on Insurance Services Office (ISO) form CG 00 01, or a substitute form providing liability coverage at least as broad.
(b) Business Auto Liability coverage shall be written on ISO form CA 00 01, CA 00 05, CA 0012, CA 00 20, or a substitute form providing coverage at least as broad.  
Required Endorsements.  Commercial General Liability policy shall contain the following endorsements, which shall accompany the Certificate of Insurance:
An Additional Insured endorsement using ISO form CG 2010 or CG 2033 or a form at least as broad naming the COMMISSION and its elected and appointed officials, officers, employees, agents as Additional Insureds. 
A primary non-contributing endorsement evidencing that PROFESSIONAL’s insurance is primary and any insurance or self-insurance maintained by the COMMISSION shall be excess and non-contributing.
Notice of Cancellation or Change of Coverage Endorsement:  Each policy shall include an endorsement evidencing that the policy shall not be canceled or changed so as to no longer meet the specified COMMISSION insurance requirements without thirty (30) days prior written notice of the cancellation or change being delivered to ADMINISTRATOR at the address shown on the COI; or, ten (10) days’ notice for non-payment of premium.  This shall be evidenced by policy provisions or an endorsement separate from the COI.
Separation Clause Endorsement:  Each policy shall include an endorsement evidencing that the policy provides coverage separately to each insured who is seeking coverage or against whom a Claim is made or a suit is brought, except with respect to the company’s limit of liability (standard in the ISO CG 0001 policy).
Termination of Insurance.  If insurance is terminated for any reason, PROFESSIONAL agrees to purchase an extended reporting provision of at least two (2) years to report Claims arising from work performed, or any action or any inaction in connection with this Agreement.
Qualifying Insurers.  All coverages shall be issued by insurance companies that must be:
Rated A-:VIII or better or FPR Ratings of 9 through 7, and have a Financial Size Category (FSC) of VIII or better according to the current Best’s Key Rating Guide/Property-Casualty/United States or ambest.com; or
A company of equal financial stability that is approved by ADMINISTRATOR or his or her Risk Management designee; and
Admitted in the State of California.
Deductible Amounts in Standard Policy.  COMMISSION acknowledges that a deductible amount on a policy of insurance is acceptable, but only as approved in writing in the sole discretion of ADMINISTRATOR, or his or her Risk Management designee; provided no approved deductible shall in any way limit liabilities assumed by PROFESSIONAL under this Agreement, including:
Any policy deductible or self-insured retention on any insurance policy (except auto) which exceeds $25,000.  Such policy requires prior written approval of ADMINISTRATOR or his or her Risk Management designee.
Any policy deductible or self-insured retention on automobile liability over $5,000.  Such requires prior written approval of ADMINISTRATOR or his or her Risk Management designee.
All self-insured retentions or deductibles shall be clearly stated on the COI.  If no self-insured retentions or deductibles apply, indicate this on the COI.
Subcontractor Insurance Requirements.  Should any of the Professional Services under this Agreement be provided by a subcontract, PROFESSIONAL shall require each subcontractor of any tier to provide the coverages mentioned in this Paragraph 6, or PROFESSIONAL may insure any subcontractor under its own policies.
Occurrence Versus Claims Made Coverage.  It is the intent of COMMISSION to secure “occurrence” rather than “claims made” coverage whenever possible.  If coverage is written on a “claims made” basis, the COI shall clearly so state.  In addition to coverage requirements above, each policy shall provide that:
Policy retroactive date coincides with or precedes PROFESSIONAL’s start of work (including subsequent policies purchased as renewals or replacements).
PROFESSIONAL will make every effort to maintain similar insurance during the required extended period of coverage following completion of the Professional Services, including the requirement of adding all additional insureds.
Policy allows for reporting of circumstances or incidents that might give rise to future claims.
[bookmark: _Toc133596266]Types of Insurance Policies/Coverages Required.  PROFESSIONAL shall provide insurance through a policy or policies with the following types and coverages, subject to the requirements of Paragraph 6.1 above.
Comprehensive General Liability Insurance.  Comprehensive General Liability Insurance for bodily injury, including death, and property damage which provides not less than One Million Dollars ($1,000,000) combined single limit (CSL) per occurrence and not less than Two Million Dollars ($2,000,000) annual aggregate.
The coverage shall include:
Premises and Operations
Products/Completed Operations with limits of One Million Dollars ($1,000,000) per occurrence and One Million Dollars ($1,000,000) annual aggregate to be maintained for two (2) years following the end of the term of this Agreement.
Contractual Liability expressly including liability assumed under this Agreement, except such requirement does not apply to service contracts.
Personal Injury Liability.
Comprehensive Automobile Liability Insurance.  Comprehensive Automobile Liability Insurance for bodily injury, including death, and property damage which provides total limits of not less than One Million Dollars ($1,000,000) CSL per occurrence and One Million Dollars ($1,000,000) annual aggregate applicable to all owned, non-owned, and hired vehicles/watercraft.
Workers’ Compensation Insurance.  Workers’ Compensation Insurance shall be maintained.  Statutory California Workers’ Compensation coverage shall include a broad form all-states endorsement and waiver of subrogation.
Employers’ Liability Coverage.  Employers’ Liability Coverage of not less than One Million Dollars ($1,000,000) per occurrence for all employees engaged in Services or operations under this Agreement.
Professional Liability.  Coverage for professional liability/errors and omissions is required in an amount not less than One Million Dollars ($1,000,000) per claims made or per occurrence and One Million Dollars ($1,000,000) annual aggregate. If PROFESSIONAL’s professional liability policy is a “claims made” policy, PROFESSIONAL shall agree to maintain professional liability coverage for two (2) years following the termination of this Agreement.
[bookmark: _Toc133596267]Change in Coverage. COMMISSION expressly retains the right to require PROFESSIONAL to increase or decrease insurance of any of the above insurance types throughout the term of this Agreement.  Any increase or decrease in insurance will be as deemed by ADMINISTRATOR, or his or her Risk Management designee, as appropriate to adequately protect COMMISSION.  COMMISSION shall notify PROFESSIONAL in writing of changes in the insurance requirements.  If PROFESSIONAL does not provide copies of acceptable COIs and endorsements incorporating such changes within thirty (30) days of receipt of such notice, this Agreement may be in breach without further notice to PROFESSIONAL, and COMMISSION shall be entitled to all legal remedies.
Duration of Insurance.  PROFESSIONAL shall maintain all coverage and insurance for the entire Term and for any extended period agreed upon within this Agreement.
[bookmark: _Toc133596268]Maintain Records of Insurance Coverage.  PROFESSIONAL shall maintain records regarding all coverage and insurance for the Term of this Agreement and for any extended period agreed upon within this Agreement.
[bookmark: _Toc133596269]Withhold Payment for Lack of Required Coverage.  COMMISSION reserves the right to withhold payments to PROFESSIONAL in the event of material noncompliance with the applicable insurance requirements outlined in this Paragraph 6.
[bookmark: _Toc133596270]Remedies for Failure to Provide or Maintain Required Insurance or Endorsements.  In addition to any other remedies COMMISSION may have if PROFESSIONAL or any subcontractor fails to provide or maintain any insurance required by this Paragraph 6 to the extent and within the time required in this Agreement, COMMISSION may, at its sole option:
Obtain the insurance and deduct and retain the amount of the premiums for the insurance from any monies due under this Agreement.
Order PROFESSIONAL and subcontractor to cease performance of the Professional Services or withhold any payment(s) which become due to PROFESSIONAL or subcontractor until PROFESSIONAL or subcontractor demonstrates compliance with the insurance requirements of this Agreement.
Immediately and without further cause terminate this Agreement.
Exercise of any of the above remedies are in addition any other remedies COMMISSION may have and are not the exclusive remedies for PROFESSIONAL’s or a subcontractor’s failure to maintain or secure appropriate policies or endorsements.  Nothing in this Agreement shall be construed as limiting in any way the extent to which PROFESSIONAL or any subcontractor may be held responsible for payments of damages to persons or property resulting from PROFESSIONAL’s or subcontractors’ performance under this Agreement.
[bookmark: _Hlt32632197]RESPONSIBILITIES OF PROFESSIONAL
Scope of Services.  PROFESSIONAL shall provide the Professional Services set forth and described in the Scope of Services, Exhibit B. The Professional Services shall include PROFESSIONAL’s proposal or bid, if any, which is incorporated herein by this reference. In the event of any inconsistency or conflicting terms between the proposal and this Agreement, the terms of this Agreement, inclusive of Exhibits, shall take precedence.
Compliance with Law.  PROFESSIONAL shall provide all Professional Services rendered for this Agreement in accordance with all applicable federal and state laws, statutes and regulations, and local ordinances and resolutions.
Standard of Performance.  PROFESSIONAL shall perform all work at the standard of care and skill ordinarily exercised by members of the profession under similar conditions and represents that it, and any subcontractors it may engage, possess any and all licenses which are required to perform the Professional Services contemplated by this Agreement and shall maintain all appropriate licenses during the performance of the work, at PROFESSIONAL’s sole cost and expense. 
Reserved.  
[bookmark: _Toc133580724]No Supplanting Government Funds.  PROFESSIONAL shall not supplant government funds intended for the purposes of this Agreement with any other funds intended for the purposes of this Agreement. PROFESSIONAL shall not submit an invoice for payment from COMMISSION or apply sums received from COMMISSION with respect to that portion of its obligations which have been paid by another governmental source of revenue.  
[bookmark: _Toc133580766]REPORTING REQUIREMENTS  
[bookmark: _Toc133580767]Reports.  Separate from any reports specified in the Scope of Services, Exhibit B, PROFESSIONAL shall prepare and submit to ADMINISTRATOR reports concerning the performance of the Professional Services required by this Agreement and any other reports as ADMINISTRATOR may reasonably require.
[bookmark: _Toc133580768]Ancillary Reporting Requirement Related to Enforcement of Child Support Obligations.  
County Requirements.  In order to comply with child support enforcement requirements of the County of Orange, PROFESSIONAL agrees to furnish to ADMINISTRATOR within thirty (30) days of the award of this Agreement:
(a) in the case of an individual contractor, his/her name, date of birth, Social Security number, and residence address;
(b) in the case of a contractor doing business in a form other than as an individual, the name, date of birth, Social Security number, and residence address of each individual who owns an interest of ten percent (10%) or more in the contracting entity;
(c) a certification that contractor has fully complied with all applicable federal and state reporting requirements regarding its employees; and 
(d) a certification that contractor has fully complied with all lawfully served Wage and Earnings Assignment Orders and Notices of Assignment, and will continue to so comply.
Failure to Comply Breach.  The failure of PROFESSIONAL to timely submit the data or certifications required by Subparagraphs 8.2.1(a), (b), (c), or (d); to comply with all federal and state employee reporting requirements for child support enforcement; or to comply with all lawfully served Wage and Earnings Assignment Orders and Notices of Assignment shall constitute a material breach of this Agreement. Failure to cure such breach within sixty (60) calendar days of notice from the County of Orange or COMMISSION shall constitute grounds for termination of this Agreement.
Use of Data Solely for Government Enforcement of Child Support Orders.  It is expressly understood that this data will be transmitted to governmental agencies charged with the establishment and enforcement of child support orders and for no other purposes. 
Exemptions.  Agreements with public entities shall be exempt from the requirements of Subparagraph 8.2. Agreements with non-profit organizations that have no owners shall be exempt from the requirements of Subparagraph 8.2.1(b) above.  
COMPENSATION
[bookmark: _Hlk126246672]Maximum Payment Obligation.  The maximum payment obligation of COMMISSION to PROFESSIONAL for any and all Professional Services provided under this Agreement, including compensation for PROFESSIONAL’s employees, agents, other personnel, and any approved subcontractor performing services under the Agreement, shall be $[dollar amount] (“Maximum Payment Obligation”). The Schedule of Compensation, Exhibit C, attached hereto and fully incorporated by this reference, sets forth the schedule of compensation for the Professional Services to be provided by PROFESSIONAL for this Agreement, including, without limitation, compensation for Services provided by any of PROFESSIONAL’s employees, subcontractors, or other personnel.  
Installment Payments through Claims/Invoices.  Requests for payment for Professional Services within the Scope of Services, Exhibit B, and within the Schedule of Compensation, Exhibit C, may be submitted by monthly invoice for Services rendered under this Agreement during the prior month. Each invoice requesting installment payment for Professional Services shall be submitted on an invoice form approved by ADMINISTRATOR describing the Professional Services and performance tasks completed pursuant to the Scope of Services, Exhibit B for the applicable invoice period. Subject to submission of a correctly completed invoice by PROFESSIONAL, payment on each monthly invoice will be made by COMMISSION within a reasonable time period not more than thirty (30) days after receipt of an itemized and complete invoice form to the satisfaction of ADMINISTRATOR, including any supporting documentation, that may be reasonably requested or required by ADMINISTRATOR.
[bookmark: _Toc133580783]Source of COMMISSION Funding.  PROFESSIONAL knowingly and expressly acknowledges and agrees that the funding provided pursuant to this Agreement is from monies allocated, received, and available to COMMISSION from the surcharges, taxes, and revenues collected and allocated to COMMISSION through the provisions of the Act, unless otherwise expressly stated in Exhibit B. To the extent any or all provisions of the Act are found invalid, stayed, tolled, or are modified by litigation, subsequent initiative, or legislation, and the funding provided for under this Agreement is affected, then COMMISSION is and shall be relieved of obligations under this Agreement or this Agreement shall be modified or amended to conform to the changes to the Act, as elected by COMMISSION. If COMMISSION is not allocated or does not receive adequate funding for its performance under this Agreement, then COMMISSION shall be relieved of obligations under this Agreement, or this Agreement shall be amended to conform to the changes in funding allocations or changes to the Act, as elected by COMMISSION.
OVERPAYMENTS
Any payment(s) made by COMMISSION to PROFESSIONAL in excess of that to which PROFESSIONAL is entitled under this Agreement shall be immediately due to COMMISSION and repaid by PROFESSIONAL. PROFESSIONAL shall remit payment within thirty (30) days of COMMISSION’s request.  PROFESSIONAL agrees to pay all fees and costs, including attorneys’ fees, incurred by COMMISSION necessary to enforce the provisions set forth in this paragraph.
CONFIDENTIALITY
PROFESSIONAL agrees to maintain, and to cause each of its employees, agents, and subcontractors rendering services on behalf of PROFESSIONAL to maintain, the confidentiality of any confidential records, information, program participant, or service recipient records made available pursuant to this Agreement in accordance with applicable federal and state laws and regulations and the Confidentiality and Data Sharing Protocol as adopted by COMMISSION, which is incorporated herein by this reference, as each currently exist or may hereafter be amended, and as may be required by any other funding source allocated through this Agreement.  This paragraph shall apply to records maintained in any format, including any hard copies, electronic or computer-based data, and audio and video recordings. PROFESSIONAL shall include the confidentiality provisions in this Agreement in all subcontracts entered into for the performance of Services under this Agreement. 
PROFESSIONAL agrees to comply, and to require its employees, subcontractors, agents, and volunteers to comply, with the Health Insurance Portability and Accountability Act (HIPAA) Business Associate Agreement, which is attached hereto as Exhibit D and incorporated into this Agreement by this reference.
POLITICAL ACTIVITY
PROFESSIONAL agrees the compensation paid for Services provided for this Agreement shall not be used to promote, directly or indirectly, any political party, political candidate, or political activity, except as permitted by law.
MAINTENANCE AND INSPECTION OF RECORDS
In accordance with generally accepted accounting principles, PROFESSIONAL and its subcontractors shall maintain reasonably full and complete books, documents, papers, accounting records, and other information (collectively, the “records”) pertaining to the costs of and completion of Professional Services performed under this Agreement. COMMISSION, the State of California, First 5 California, and any of their authorized representatives shall have access to and the right to audit and reproduce any of PROFESSIONAL’s records regarding Professional Services provided under this Agreement. PROFESSIONAL shall maintain all such records for a period of at least three (3) years from the date of payment on the final invoice submitted to ADMINISTRATOR or three (3) years after all pending audits are completed, whichever occurs later. PROFESSIONAL agrees to make available all such records for inspection or audit at its offices during normal business hours and upon three (3) days' notice from ADMINISTRATOR, and copies thereof shall be furnished if requested.

COPYRIGHT ACCESS
COMMISSION and First 5 California shall have a royalty-free, nonexclusive, and irrevocable license to publish, translate, or use, now and hereafter, all material and work product, both tangible and intangible, developed under this Agreement including those materials covered by copyright.
OWNERSHIP OF MATERIALS
Except as specifically provided in this Agreement, all materials produced by PROFESSIONAL, its employees, subcontractors, agents, or volunteers in the performance of this Agreement shall be and remain the property of COMMISSION without restriction or limitation upon their use or dissemination by COMMISSION. PROFESSIONAL may, however, make and retain such copies of said materials as PROFESSIONAL may desire. Originals materials shall be delivered to COMMISSION upon the termination of this Agreement or upon the earlier request of the ADMINISTRATOR. No materials may be reproduced without the express written consent of ADMINISTRATOR unless required by law. 
PATENT AND COPYRIGHT INFRINGEMENT
In lieu of any other warranty by COMMISSION or PROFESSIONAL against patent or copyright infringement, statutory or otherwise, it is agreed that PROFESSIONAL shall defend at its expense any claim or suit against COMMISSION on account of any allegation that any item furnished under this Agreement or the normal use or sale thereof arising out of the performance of this Agreement, infringes upon any presently existing U. S. letters patent or copyright, and PROFESSIONAL shall pay all costs and damages finally awarded in any such suit or claim, provided that PROFESSIONAL is promptly notified in writing of the suit or claim and given authority, information, and assistance at PROFESSIONAL's expense for the defense of same. PROFESSIONAL will not indemnify COMMISSION if the suit or claim results from: (1) COMMISSION's alteration of a deliverable, such that said deliverable in its altered form infringes upon any presently existing U.S. letters patent or copyright; or (2) the use of a deliverable in combination with other material not provided by PROFESSIONAL when such use in combination infringes upon an existing U.S. letters patent or copyright.
PROFESSIONAL shall not be obligated to indemnify COMMISSION under any settlement made without PROFESSIONAL’s consent or in the event COMMISSION fails to cooperate fully in the defense of any suit or claim, provided, however, that said defense shall be at PROFESSIONAL's expense. If the use or sale of said item is enjoined as a result of such suit or claim, PROFESSIONAL, at no expense to COMMISSION, shall obtain for COMMISSION the right to use and sell said item, or shall substitute an equivalent item acceptable to COMMISSION and extend this patent and copyright indemnity thereto.
OFFICERS AND EMPLOYEES; NON-DISCRIMINATION
Non-liability of COMMISSION Officers and Employees. No Commissioner, officer, or employee of COMMISSION shall be personally liable to PROFESSIONAL, or any successor in interest, in the event of any default or breach by COMMISSION, for any amount that may become due to PROFESSIONAL or to its successor, or for breach of any obligation of the terms of this Agreement.  
Conflict of Interest.  PROFESSIONAL covenants that neither it, nor any officer or principal of its firm, has or shall acquire any interest, directly or indirectly, which would conflict in any manner with the interests of COMMISSION or which would in any way hinder PROFESSIONAL's performance of Services under this Agreement. PROFESSIONAL further covenants that in the performance of this Agreement, no person having any such interest shall be employed by it as an officer, employee, agent, or subcontractor without the express written consent of the COMMISSION. PROFESSIONAL agrees to at all times avoid conflicts of interest or the appearance of any conflicts of interest with the interests of COMMISSION in the performance of this Agreement.
Covenant against Discrimination.  PROFESSIONAL covenants that, by and for itself, its heirs, executors, assigns, and all persons claiming under or through them, that there shall be no discrimination against or segregation of any person or group of persons on account of race, color, creed, religion, sex, marital status, national origin, ancestry, age, physical or mental handicap, medical condition, or sexual orientation in the performance of this Agreement.
KEY PERSONNEL
[bookmark: _Hlk126320874]Project partners, managers, other supervisory staff, and specialists may be changed if those personnel leave the agency, are promoted, or are assigned to another office. The personnel may also be changed for other reasons with the express prior written permission of ADMINISTRATOR.  However, in either case, ADMINISTRATOR reserves the right to accept or reject any or all replacements. Except as provided in this Agreement, PROFESSIONAL reserves the right to determine the assignment of its own employees to the performance of Professional Services under this Agreement, but COMMISSION reserves the right in its sole discretion to exclude any employee from performing Services under this Agreement.

NOTICES
All notices, claims, correspondence, reports, and statements authorized or required by this Agreement shall be addressed as follows:
COMMISSION:	Children and Families Commission of Orange County
Contracts Manager 
1505 E. 17th Street, Suite 230
Santa Ana, CA 92705

PROFESSIONAL:	______________
	______________
______________
______________
All notices shall be deemed effective when in writing personally delivered or deposited in the United States mail, express, priority, or first class, postage prepaid and addressed as above.  ADMINISTRATOR and PROFESSIONAL may mutually agree in writing to change the addresses to which notices are sent.
RIGHTS OF TERMINATION
Termination for Convenience by Commission. COMMISSION may terminate this Agreement for its convenience at any time upon fifteen (15) days’ written notice to PROFESSIONAL.  Upon receipt of a notice of termination for convenience, PROFESSIONAL shall immediately cease all Professional Services except such as may be specifically approved by ADMINISTRATOR or those Services reasonably necessary to effectuate the termination. PROFESSIONAL shall be entitled to compensation for all Services satisfactorily rendered prior to receipt of the notice of termination and for any Services authorized by the ADMINISTRATOR thereafter in accordance with the compensation provisions of this Agreement or such other arrangement for compensation approved in writing by the ADMINISTRATOR. COMMISSION shall be not liable for any claim of lost profits or damages arising out of such termination.
Termination for Default of PROFESSIONAL.  COMMISSION may terminate this Agreement for cause due to the default by PROFESSIONAL in its performance obligations under this Agreement. Upon receipt of a notice of termination for cause, PROFESSIONAL shall immediately cease performance under this Agreement except as may be specifically approved by ADMINISTRATOR.  COMMISSION may take over the work and prosecute the same to completion by contract or otherwise.  PROFESSIONAL shall be liable to the extent that the total cost for completion of the Scope of Services, Exhibit B, required for this Agreement exceeds the Schedule of Compensation, Exhibit C, provided that COMMISSION shall use reasonable efforts to mitigate such damages. COMMISSION may withhold any payments to PROFESSIONAL for the purpose of set off or partial payment of the amounts owed COMMISSION as previously set forth in this Agreement.  The withholding or failure to withhold payments to PROFESSIONAL shall not limit PROFESSIONAL’s liability for completion of the Professional Services as provided herein.
Upon a default or breach by PROFESSIONAL, Administrator may, in his or her sole discretion, elect any or all of the following set forth in subsections (a) – (d) in addition to the termination provisions set forth in this Paragraph 20 and any other remedies available at law, in equity, or otherwise specified in this Agreement:
Afford PROFESSIONAL a time period of fifteen (15) days from the date notice is mailed to cure the default, or to commence to cure such breach and diligently pursue to completion the cure of such breach within thirty (30) days of date notice is mailed; 
Discontinue payment to PROFESSIONAL for and during the period in which PROFESSIONAL is in breach, which payment may not be entitled to later recovery; 
Offset against any monies billed by PROFESSIONAL but yet unpaid by COMMISSION those monies disallowed pursuant to the above paragraph; and
Withhold from any monies payable to PROFESSIONAL sufficient funds to compensate COMMISSION for any losses, costs, liabilities, or damages it reasonably believes were suffered by COMMISSION due to the default of PROFESSIONAL in the performance of the Professional Services required by this Agreement.
ENFORCEMENT OF AGREEMENT
California Law.  This Agreement shall be construed and interpreted both as to validity and to performance of the parties in accordance with the laws of the State of California.  Legal actions concerning any dispute, claim, or matter arising out of or in relation to this Agreement shall be instituted in the Superior Court of the County of Orange, State of California, and PROFESSIONAL covenants and agrees to submit to the personal jurisdiction of such court in the event of such action.
Waiver.  No delay or omission in the exercise of any right or remedy of a non-defaulting party on any default shall impair such right or remedy or be construed as a waiver. One party’s consent or approval of any act by the other party requiring the other party’s consent or approval shall not be deemed to waive or render unnecessary such party’s consent to or approval of any subsequent act of the party. Any waiver by either party of any default must be in writing and shall not be a waiver of any other default concerning the same or any other provision of this Agreement.
Rights and Remedies are Cumulative.  Except with respect to rights and remedies expressly declared to be exclusive in this Agreement, the rights and remedies of the parties are cumulative, and the exercise by either party of one or more of such rights or remedies shall not preclude the exercise by it, at the same or different times, of any other rights or remedies for the same default or any other default by the other party.
[bookmark: ProposalDate]Attorneys’ Fees.  If either party commences an action against the other party arising out of or in connection with this Agreement, the prevailing party shall be entitled to recover reasonable attorneys’ fees and costs of suit from the non-prevailing party.
COUNTERPARTS.  This Agreement may be executed in several counterparts, all of which shall constitute but one and the same instrument.  Faxed or electronically scanned signatures shall have the same force and effect as an original signature.
[bookmark: _Toc133649221]PARTICIPATION IN COMMISSION’S EVALUATION AND CONTRACTS MANAGEMENT SYSTEM AND OTHER DATA SYSTEMS
COMMISSION may require PROFESSIONAL to utilize an evaluation and contracts management system or other data management system(s) (hereinafter collectively referred to as “Systems”) as elected by COMMISSION and its ADMINISTRATOR, in his or her sole discretion, in the performance of Professional Services. The purposes for utilizing these Systems may include, but are not limited to, assisting COMMISSION with tracking, analyzing, and evaluating services provided by COMMISSION’s funding recipients. PROFESSIONAL’s participation in the Systems may result in PROFESSIONAL’s access to individual client-shared data elements. PROFESSIONAL shall comply with the confidentiality provisions set forth in this Agreement and all applicable state and federal laws in the access to and use of client data. 
[bookmark: _Toc133649223]COMMISSION is the sole Licensee for any software or program hosting the Systems. Any copying, modification, merging, or deletion of software is prohibited. PROFESSIONAL agrees to honor the terms of the software license agreement between COMMISSION and the licensor and shall be solely responsible for any violations. PROFESSIONAL may not use the Systems for any personal, unlawful, or improper purpose. PROFESSIONAL further agrees to indemnify, defend, and hold harmless COMMISSION for any losses sustained by COMMISSION due to software license violations by PROFESSIONAL. 
FORCE MAJEURE	
Either party shall be excused from performing its obligations under this Agreement during the time and to the extent that it is prevented from performing by an unforeseeable cause beyond its control, including but not limited to: any incidence of fire, flood; acts of God; commandeering of material, products, plants or facilities by the federal, state or local government; national fuel shortage; or a material act or omission by the other party; when satisfactory evidence of such cause is presented to the other party, and provided further that such nonperformance is unforeseeable, beyond the control and is not due to the fault or negligence of the party not performing.  
27.	SEVERABILITY
Whenever possible, each provision of this Agreement shall be interpreted in such a manner as to be effective and valid under applicable law, but if any provision of this Agreement shall be determined to be invalid by a final judgment or decree of a court of competent jurisdiction, such provision shall be ineffective only to the extent of such prohibition or invalidity, without invalidating the reminder of that provision, or the remaining provisions of this Agreement unless the invalid provision is so material that its invalidity deprives either Party of the basic benefit of their bargain or renders this Agreement meaningless.

[Signature blocks for Agreement on following pages]

IN WITNESS WHEREOF, COMMISSION and PROFESSIONAL have caused this Agreement to be effective in the County of Orange, State of California on the date first above written. 
COMMISSION
CHILDREN AND FAMILIES COMMISSION OF ORANGE COUNTY, a public body and legal public entity
By: 	
Chair

SIGNED AND CERTIFIED THAT A COPY
OF THIS DOCUMENT HAS BEEN DELIVERED
TO THE CHAIR OF COMMISSION
By:	
Robin Stieler
Clerk of the Commission
Dated:  	

APPROVED AS TO FORM:
WOODRUFF & SMART, APC
By:	
Cassie E. Trapesonian, Commission Counsel



[Signature block for PROFESSIONAL on next page.]



[Signature block continued from previous page.]
PROFESSIONAL 
_____________, a ___________
By:	
                               Signature
Date:	
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EXHIBIT A
ACKNOWLEDGMENT OF INDEPENDENT CONTRACTOR STATUS
This Acknowledgment of Independent Contractor Status (“Acknowledgment”) is an exhibit and fully incorporated into that certain Agreement for provision of Professional Services (“Agreement”) dated ________, 20__ by and between Children and Families Commission of Orange County (“COMMISSION”) and _____________, a_ _______ (“PROFESSIONAL”).  This Acknowledgment is intended to define and affirm the relationship between COMMISSION and PROFESSIONAL as set forth in the Agreement.  PROFESSIONAL has been fully informed, has had the opportunity to be advised or has been advised by counsel of its choosing, and knowingly and willingly acknowledges and agrees as follows:
1.	PROFESSIONAL on behalf of itself and each and every person acting by, through, or for PROFESSIONAL (together, “PROFESSIONAL”), is not an employee of COMMISSION.
2.	PROFESSIONAL is an independent contractor to COMMISSION.
3.	Because PROFESSIONAL is not an employee of COMMISSION, PROFESSIONAL is not entitled to receive health benefits or any other benefits provided by COMMISSION to its regular employees.
4.	PROFESSIONAL is not eligible to join in or participate in any benefit plans offered to those individuals listed on COMMISSION’s payroll as regular employees.
5.	PROFESSIONAL is and shall remain ineligible for employment benefits provided to COMMISSION’s regular employees, or for participation in such benefit plans, even if it is later determined that COMMISSION has misclassified PROFESSIONAL as an independent contractor for tax or other purposes.
6.	PROFESSIONAL hereby waives any right it may have to claim it is an employee or challenge its status as an independent contractor of COMMISSION.
7.	PROFESSIONAL releases COMMISSION and its Commissioners, officers, board members, employees and agents (together, “COMMISSION”) from any and all obligations, liabilities, causes of action, and/or claims that exist or may arise under applicable laws that relate to PROFESSIONAL’s acknowledgement, release, and agreement of its status as an independent contractor (not an employee) of COMMISSION.
8.	In making this Acknowledgment and the release and waiver for this Agreement, PROFESSIONAL acknowledges it has been advised concerning the content and meaning or and understands and is familiar with the provisions of California Civil Code Paragraph 1542, which provides as follows:


“A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE CREDITOR OR RELEASING PARTY DOES NOT KNOW OR SUSPECT TO EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING THE RELEASE AND THAT, IF KNOWN BY HIM OR HER, WOULD HAVE MATERIALLY AFFECTED HIS OR HER SETTLEMENT WITH THE DEBTOR OR RELEASED PARTY.”

PROFESSIONAL represents and warrants it understands the purpose, meaning, and effect of Paragraph 1542 above, but nevertheless freely and knowingly waives and relinquishes any right or benefit that it has or may have under Paragraph 1542 of the Civil Code of the State of California, or any similar provision of law as such relates to the status of PROFESSIONAL as an independent contractor, not an employee, of COMMISSION.
PROFESSIONAL 
_____________, a ___________
By:	
                               Signature
Date:	
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EXHIBIT B
SCOPE OF SERVICES

PROFESSIONAL shall perform the Professional Services as described in this Exhibit B (Scope of Services) to this Agreement.  PROFESSIONAL shall:

1. BACKGROUND 

2. SCOPE OF SERVICES

3. STAFF

4. WAIVER(S)
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EXHIBIT C
SCHEDULE OF COMPENSATION
1.	Payment
PROFESSIONAL shall bill COMMISSION for Professional Services provided under this Agreement up to a Maximum Payment Obligation of $______.  Services shall be billed monthly by invoice for performance tasks described in the Scope of Services, Exhibit B, and completed pursuant to the following compensation schedule:
· At an hourly rate of $______
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EXHIBIT D
BUSINESS ASSOCIATE ADDENDUM

This Business Associate Addendum (“Addendum”) supplements and is made a part of Agreement _____ dated _____ (“Agreement”) by and between the CHILDREN AND FAMILIES COMMISSION OF ORANGE COUNTY, a public body and legal public entity (“Business Associate 1” or “BA-1”), and _______ (“Business Associate 2” or “BA-2”).  This Addendum is effective as of _______ (the “Addendum Effective Date”). 

ADDENDUM RECITALS

A. 	This Addendum is made between two Business Associates to comply with the Health Insurance Portability and Accountability Act of 1996 Public Law 104-191 (HIPAA) 2013 Omnibus Requirements under which BA-1 passes through all HIPAA restrictions and requirements to BA-2.

B.	BA-1 wishes to disclose certain information to BA-2 pursuant to the terms of the Agreement, some of which may constitute Protected Health Information (“PHI”) (defined below).

C.	BA-1 and BA-2 intend to protect the privacy and provide for the security of PHI disclosed to BA-2 pursuant to the Agreement in compliance with HIPAA; the Health Information Technology for Economic and Clinical Health Act, Public Law 111-005 (“the HITECH Act”); and regulations promulgated thereunder by the U.S. Department of Health and Human Services (DHHS) (the “HIPAA Regulations”); and other applicable state and federal laws and regulations.

D.	As part of the HIPAA Regulations, the Privacy Rule, and the Security Rule (defined below), BA-1 is required to enter into this Addendum that contains specific requirements with BA-2 prior to the disclosure of any PHI as set forth in Title 45 of the Code of Federal Regulations (C.F.R.) Sections 164.314(a), 164.502(e), and 164.504(e); applicable laws and regulations; and as provided in this Addendum.

NOW, THEREFORE, based on the Addendum Recitals, which are a substantive part of this Addendum, and agreed mutual consideration, BA-1 and BA-2 agree as follows:

1. 	Definitions

		a.	“Breach” shall have the meaning given to such term under HIPAA, the HIPAA Regulations, the HITECH Act, and as described in California Civil Code Section 1798.82.

		b.	“Business Associate” shall have the meaning given to such term under the Privacy Rule, the Security Rule, and the HITECH Act, including 45 C.F.R. Section 160.103.

		c.	“Covered Entity” shall have the meaning given to such term under the Privacy Rule and the Security Rule, including, but not limited to, 45 C.F.R. Section 160.103.

d.	“Data Aggregation” shall have the meaning given to such term under the Privacy Rule, including but not limited to, 45 C.F.R. Section 164.501.

		e.	“Designated Record Set” shall have the meaning given to such term under the Privacy Rule, including, but not limited to, 45 C.F.R. Section 164.501.

		f.	“Electronic Protected Health Information” (Electronic PHI) means Protected Health Information that is maintained in or transmitted by electronic media.

		g.	“Electronic Health Record” shall have the meaning given to such term in the HITECH Act, including, but not limited to, 42 U.S.C. Section 17921.

		h.	“Health Care Operations” shall have the meaning given to such term under the Privacy Rule, including, but not limited to, 45 C.F.R. Section 164.501.

		i.	“HITECH Compliance Date” shall mean February 17, 2010, unless a separate effective date is specified by law for a particular requirement, in which case such effective date shall apply for that particular requirement.

		j.	“Privacy Rule” shall mean the HIPAA Regulation that is codified at 45 C.F.R. Parts160 and 164, Subparts A and E.

		k.	“Protected Health Information” (PHI) means any information, whether oral or recorded in any form or medium: (i) that relates to the past, present or future physical or mental condition of an individual; the provision of health care to an individual; or the past, present or future payment for the provision of health care to an individual; and (ii) that identifies the individual or with respect to which there is a reasonable basis to believe the information can be used to identify the individual, and shall have the meaning given to such term under the Privacy Rule, including, but not limited to, 45 C.F.R. Section 164.501. Protected Health Information
includes Electronic Protected Health Information.

		l.	“Protected Information” shall mean PHI provided by BA-1 to BA-2 or created or received by BA-2 on BA-1’s behalf.

		m.	Any use of the phrase “required by law” shall have the meaning given to such term under the Privacy Rule, the Security Rule, and the HITECH Act, including 45 C.F.R. Section 160.103.

n.	“Security Rule” shall mean the HIPAA Regulation that is codified at 45 C.F.R. Parts 160 and 164, Subparts A and C.

		o.	“Unsecured PHI” shall have the meaning given to such term under the HITECH Act and any guidance issued pursuant to such Act including, but not limited to, 42 U.S.C. Section 17932(h).


2.        Obligations of Business Associate 2

a.	Permitted Uses.	BA-2 shall not use Protected Information except for the purpose of performing BA-2’s obligations under the Agreement and as permitted under the Agreement and this Addendum. Further, BA-2 shall not use Protected Information in any manner that would constitute a violation of the Privacy Rule or the HITECH Act if so used by BA-1. However, BA-2 may use Protected Information (i) for the proper management and administration of BA-2, (ii) to carry out the legal responsibilities of BA-2, or (iii) for Data Aggregation purposes for the Health Care Operations of BA-1.

b.	Permitted Disclosures.	BA-2 shall not disclose Protected Information except for the purpose of performing BA-2’s obligations under the Agreement and as permitted under the Agreement and this Addendum. BA-2 shall not disclose Protected Information in any manner that would constitute a violation of the Privacy Rule or the HITECH Act if so disclosed by BA-1. However, BA-2 may disclose Protected Information (i) for the proper management and administration of BA-2, (ii) to carry out the legal responsibilities of BA-2, (iii) as required by law, or (iv) for Data Aggregation purposes. If BA-2 discloses Protected Information to a third party, BA-2 must obtain, prior to making any such disclosure, (i) reasonable written assurances from such third party that such Protected Information will be held confidential, as provided pursuant to this Addendum, and only disclosed as required by law or for the purposes for which it was disclosed to such third party and (ii) a written agreement from such third party to immediately notify BA-2 of any breaches of confidentiality of the Protected Information, to the extent the third party has obtained knowledge of such breach.

c.	Prohibited Uses and Disclosures under HITECH. Notwithstanding any other provision in this Addendum, no later than the HITECH Compliance Date, BA-2 shall comply with the following requirements: (i) BA-2 shall not use or disclose Protected Information for fundraising or marketing purposes, except as provided under the Agreement and consistent with the requirements of 42 United States Code (U.S.C.) Section 17936; (ii) BA-2 shall not disclose Protected Information to a health plan for payment or health care operations purposes if the patient has requested this special restriction and has paid out of pocket in full for the health care item or service to which the PHI solely relates, pursuant to 42 U.S.C. Section 17935(a); and (iii) BA-2 shall not directly or indirectly receive remuneration in exchange for Protected Information, except with the prior written consent of BA-1 and as permitted by the HITECH Act and 42 U.S.C. Section 17935(d)(2); however, this prohibition shall not affect payment by BA-1 to BA-2 for Services provided pursuant to the Agreement.

		d.	Appropriate Safeguards.	BA-2 shall implement appropriate safeguards as are necessary to prevent the use or disclosure of Protected Information other than as permitted by the Agreement or this Addendum.  BA-2 further agrees to use administrative, physical, and technical safeguards that reasonably and appropriately protect the confidentiality, integrity, and availability of Electronic PHI.  No later than the HITECH Compliance Date, BA-2 shall comply with each of the requirements of 45 C.F.R. Sections 164.308, 164.310, and 164.312 and the policies, procedures, and documentation requirements of the HIPAA Security Rule, including, but not limited to, 45 C.F.R. Section 164.316.  To the extent that BA-2 creates, maintains, receives, or transmits Electronic PHI on behalf of BA-1, BA-2 shall implement the safeguards required by paragraph 2.c above with respect to Electronic PHI.

e.	Mitigation.  BA-2 agrees to mitigate, to the extent practicable, any harmful effect that is known to BA-2 of a use or disclosure of PHI in violation of this Addendum. 

f.	Reporting of Improper Access, Use, or Disclosure.  BA-2 shall, following the discovery of any Breach of Unsecured PHI; Security Incident, as defined in the Security Rule; and/or any actual or suspected access, use, or disclosure of Protected Information not permitted by the Agreement or this Addendum or applicable law; notify BA-1 in writing of such breach or disclosure without unreasonable delay and in no case later than three (3) business days after discovery.  BA-2 shall take prompt corrective action in addition to any action required by applicable state or federal laws and regulations relating to such disclosure.  BA-2 agrees to pay the actual costs incurred by BA-1 to provide required notifications and any associated costs incurred by BA-1, such as credit monitoring for affected patients, and including any civil or criminal monetary penalties or fines levied by any federal or state authority having jurisdiction if BA-1 reasonably determines that the nature of the breach warrants such measures.

g.	Subcontractors and Agents of Business Associate 2.	  BA-2 shall ensure that any agents or subcontractors to whom it provides Protected Information agree in writing to the same restrictions and conditions that apply to BA-2 with respect to such PHI.

h.	Access to Protected Information.  To the extent BA-2 maintains a Designated Record Set on behalf of BA-1, BA-2 shall make Protected Information maintained by BA-2 or its agents or subcontractors in Designated Record Sets available to BA-1 for inspection and copying within five (5) days of a request by BA-1 to enable BA-1 to fulfill its obligations under the Privacy Rule, including, but not limited to, 45 C.F.R. Section 164.524. No later than the HITECH Compliance Date, if BA-2 maintains an Electronic Health Record, BA-2 shall provide such information in electronic format to enable BA-1 to fulfill its obligations under the HITECH Act, including, but not limited to, 42 U.S.C. Section 17935(e).

i.	Amendment of PHI.	To the extent BA-2 maintains a Designated Record Set on behalf of BA-1, within thirty (30) days of receipt of a request from BA-1 or an individual for an amendment of Protected Information or a record about an individual contained in a Designated Record Set, BA-2 or its agents or subcontractors shall make any amendments that BA-1 directs or agrees to in accordance with the Privacy Rule.

j.	Accounting Rights. 	Within thirty (30) days’ written notice by BA-1 of a request for an accounting of disclosures of Protected Information, BA-2, its agents, and/or subcontractors shall make available to BA-1 the information required to provide an accounting of disclosures to enable BA-1 to fulfill its obligations under the Privacy Rule, including, but not limited to, 45 C.F.R. Section 164.528 and its obligations under the HITECH Act including, 42 U.S.C. Section 17935(c), as determined by BA-1. The provisions of this subparagraph 2.j shall survive the termination of this Addendum.

k.	Governmental Access to Records.	BA-2 shall make its internal practices, books, and records relating to the use and disclosure of Protected Information available to BA-1 and to the Secretary of DHHS (the “Secretary”), or Secretary’s designated representative, for purposes of determining BA-2’s compliance with the Privacy Rule.

l.	Minimum Necessary.	No later than the HITECH Compliance Date, BA-2 and its agents and subcontractors shall request, use, and disclose only the minimum amount of Protected Information necessary to accomplish the purpose of the request, use, or disclosure. BA-2 understands and agrees that the definition of “minimum necessary” may change from time to time, and BA-2 shall keep itself informed of any guidance issued by the Secretary with respect to what constitutes “minimum necessary.”

m.	Compliance with Laws.	BA-2 shall comply with all applicable state and federal privacy and security laws, including, but not limited to, HIPAA, the HIPAA Regulations, HITECH, and California Civil Code Section 1798.82, as each may be amended from time to time.

3. 	Termination

a.	Material Breach by BA-2.	A breach by BA-2 of any provision of this Addendum, as determined by BA-1, shall constitute a material breach of the Agreement and shall provide grounds for termination of the Agreement, any provision in the Agreement to the contrary notwithstanding, with or without an opportunity to cure the breach.  If termination of the Agreement is not feasible, BA-1 will report the problem to the DHHS Secretary.

b. 	Material Breach by BA-1.	As of the HITECH Compliance Date, pursuant to 42 U.S.C. Section 17934(b), if BA-2 knows of a pattern of activity or practice of BA-1 that constitutes a material breach or violation of BA-1’s obligations under the Agreement, this Addendum, or other arrangement, then BA-2 must take reasonable steps to cure the breach or end the violation. If the steps are unsuccessful, BA-2 must terminate the Agreement or other arrangement if feasible, or if termination is not feasible, report the problem to the DHHS Secretary.

c.  	Effect of Termination.		Upon termination of the Agreement for any reason, BA-2 shall, at the option of BA-1, return or destroy all Protected Information that BA-2 or its agents or subcontractors maintain in any form, and shall retain no copies of such Protected Information. If return or destruction is not feasible, as determined by BA-1, BA-2 shall continue to extend the protections of Section 2 of this Addendum to such information and limit further use of such PHI to those purposes that make the return or destruction of such PHI infeasible. If BA-1 elects destruction of the PHI, BA-2 shall certify in writing to BA-1 that such PHI has been destroyed.

4.  	Indemnification; Limitation of Liability.	To the extent permitted by law, BA-2 shall indemnify, defend, and hold harmless BA-1 from any and all liability, claim, lawsuit, injury, loss, expense or damage resulting from or relating to the acts or omissions of BA-2 in connection with the representations, duties, and obligations of BA-2 under this Addendum. Any limitation of liability contained in the Agreement shall not apply to the indemnification requirement of this provision. This provision shall survive the termination of the Addendum.

5.	Assistance in Litigation.	BA-2 shall make itself and any subcontractors, employees, and agents assisting BA-2 in the performance of its obligations under the Agreement or this Addendum available to BA-1, at no cost to BA-1, to testify as witnesses, or otherwise, in the event of litigation or administrative proceedings being commenced against BA-1, its directors, officers, or employees based upon a claim of violation of HIPAA, the HITECH Act, or other state or federal laws related to security and privacy.

6.	Amendment to Comply with Law.	The parties acknowledge that state and federal laws relating to data security and privacy are rapidly evolving and that amendment of the Agreement or this Addendum may be required to ensure compliance with such developments. The parties specifically agree to take such action as is necessary to implement the standards and requirements of HIPAA, the HIPAA Regulations, the HITECH Act, and other applicable state and federal laws and regulations relating to the security or confidentiality of PHI.  Upon the compliance date of any such applicable laws and regulations, this Addendum shall automatically be amended such that this Addendum remains in compliance with such laws and regulations.

7.	No Third-Party Beneficiaries.	Nothing express or implied in the Agreement or this Addendum is intended to confer; nor shall anything herein confer upon any person other than BA-1, BA-2, and their respective successors or assigns; any rights, remedies, obligations or liabilities whatsoever.

8. 	Interpretation.	The provisions of this Addendum shall prevail over any provisions in the Agreement that may conflict or appear inconsistent with any provision in this Addendum. This Addendum and the Agreement shall be interpreted as broadly as necessary to implement and comply with HIPAA, the HITECH Act, the Privacy Rule, and the Security Rule. The parties agree that any ambiguity in this Addendum shall be resolved in favor of a meaning that complies and is consistent with HIPAA, the HITECH Act, the Privacy Rule, and the Security Rule.  Except as specifically required to implement the purposes of this Addendum, or to the extent inconsistent with this Addendum, all other terms of the Agreement shall remain in force and effect.

9. 	Regulatory References.	A reference in this Addendum to a section of any regulations means the section as in effect, or as amended, and for which compliance is required.

10.	Identity Theft Program Compliance.	To the extent that BA-1 is required to comply with the final rule entitled “Identity Theft Red Flags and Address Discrepancies under the Fair and Accurate Credit Transactions Act of 2003,” as promulgated and enforced by the Federal Trade Commission (16 C.F.R. Part 681) (the “Red Flags Rule”); and that BA-2 is performing an activity in connection with one or more “covered accounts,” as that term is defined in the Red Flags Rule, pursuant to the Agreement; BA-2 shall establish and comply with its own reasonable policies and procedures designed to detect, prevent, and mitigate the risk of identity theft, which shall be consistent with and no less stringent than those required under the Red Flags Rule or the policies and procedures of BA-1’s Red Flags Program.  BA-2 shall provide its Services pursuant to the Agreement in accordance with such policies and procedures.  BA-2 shall report any detected “red flags,” as that term is defined in the Red Flags Rule, to BA-1 and shall, in cooperation with BA-1, take appropriate steps to prevent or mitigate identity theft.


IN WITNESS WHEREOF, the parties hereto have duly executed this Addendum as of the Addendum Effective Date.


	BUSINESS ASSOCIATE 1

	BUSINESS ASSOCIATE 2

	By:____________________________
	By:____________________________

	
Name: Kimberly Goll
	
Name:  

	Title: President/CEO
	Title:  Professional
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